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NOTICE is hereby given that the next SPECIAL COUNCIL MEETING OF THE COLAC-
OTWAY SHIRE COUNCIL will be held in COPACC Meeting Rooms on 9 May 2012 at 2.00 
pm. 
 
 
 

 
AGENDA 

1. OPENING PRAYER 
Almighty God, we seek your 
blessing and guidance in our 
deliberations on behalf of the 
people of the Colac Otway Shire. 
Enable this Council’s decisions to be 
those that contribute to the true 
welfare and betterment of our community. 

AMEN 
 
2. PRESENT 
 
 
3. APOLOGIES   
 
   
4. MAYORAL STATEMENT  
 

Colac Otway Shire acknowledges the original custodians and law makers of this 
land, their elders past and present and welcomes any descendents here today. 
 
I ask that we all show respect to each other and respect for the office of an elected 
representative. 

 
An audio recording of this meeting is being made for the purpose of verifying 
the accuracy of the minutes of the meeting. In some circumstances the 
recording may be disclosed, such as where Council is compelled to do so by 
court order, warrant, subpoena or by any other law, such as the Freedom of 
Information Act 1982.' 
 
As the sole purpose of the Special Meeting is to hear submissions on the 
Easement of Carriageway there is no time set aside for questions. 

 
 
5. DECLARATION OF INTEREST 
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SC120905-1 EASEMENT OF CARRIAGEWAY THROUGH COLAC 

SPECIALIST SCHOOL FOR OLD BEECHY RAIL TRAIL   
 
AUTHOR: Ian Seuren ENDORSED: Colin Hayman 

DEPARTMENT: Corporate & 
Community Services 

FILE REF: 11/96660 

  
       
 
Purpose 
The purpose of this report is to determine whether or not Council will exercise its rights 
regarding the easement of carriageway through part of the Colac Specialist School to 
construct an off road section of the Old Beechy Rail Trail.  
 
The report is also to determine whether or not Council develops a policy considering future 
proposals to put any trail through a site used for a school, kindergarten, health service, CFA 
shed or any other service providing organisation and that this should require an explicit 
resolution of Council before the Council begins any work on such a proposal. 
 
Declaration of Interests 
Recreation and Events Co-ordinator, Jodie Fincham declared an interest under the Local 
Government Act 1989.  This officer is a member of the Section 86 Old Beechy Rail Trail 
Committee delegated by Council and was involved in the preparation of this report. 
 
No other officer declared an interest under the Local Government Act 1989 in the 
preparation of this report.. 

Background 
The Old Beechy Rail Trail is a 45km interpretative walking/cycling trail, located between 
Colac and Beech Forest.  The trail follows much of the original path of the narrow gauge 
railway “The Beechy” which ran from 1902 until 1962. 
 
The official opening of the Old Beechy Rail Trail (OBRT) took place on Saturday 22 October 
2005.  The opening marked the culmination of eight years of work by the Old Beechy Rail 
Trail Committee which was formed in 1998, bringing together interested groups from Colac, 
Gellibrand, Beech Forest and Lavers Hill to make the trail a reality.  The Rail Trail Committee 
is a Section 86 Committee of the Colac Otway Shire Council, under the Local Government 
Act.  In addition, a Friends Group was formed in 2000 to help with ongoing track 
maintenance, development and historical interpretation. 
 
The Trail is located on a combination of Council owned land, private land and Crown Land.  
The Department of Sustainability and Environment (DSE) has appointed Colac Otway Shire 
(COS) as Committee of Management over small sections of the trail that traverse crown 
land.  Colac Otway Shire has successfully negotiated license agreements with a number of 
private land owners for access to the Trail across private land.  The Colac Otway Shire 
therefore retains ultimate management responsibility for the Old Beechy Rail Trail. 
 
The Old Beechy Rail Trail Committee continues to operate as an important Section 86 
Committee of Council and includes representation from DSE and private land owners.  
Committee members (other than Council representatives) are appointed for a 3 year term by 
Council resolution. 
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Current Committee membership consists of: 
• Two representatives from each of: 

- Gellibrand/Kawarren Progression Association; 
- Beech Forest Progress Association; 
- the Colac area; and  
- Council (one Councillor and one member of Council staff); and 

• One representative from each of: 
- Midway Plantations; 
- Parks Victoria; 
- Department of Sustainability and Environment; 
- Otway Scenic Circle Association; 
- Landowner ; 

• Friends of the Old Beechy Rail Trail; and 
• User groups such as walking and cycling groups. 

 
The Committee is responsible for the development of strategic plans for future management 
and maintenance, ensuring effective means of communication to encourage community 
participation and ownership of the Old Beechy Rail Trail. 
 
Council, the Rail Trail Committee and the Friends Group have achieved great success in 
taking the Old Beechy Rail Trail from concept to reality.  Since the official opening in 2005, 
the Trail continues to be developed, improved and upgraded.  The Rail Trail Committee is 
committed to ensuring that the trail follows the original railway alignment as closely as 
possible due to the associated benefits this offers trail users.  Following the original railway 
alignment provides visitors with a feel for the former railroad on whose tracks they are now 
riding, walking or running.  It highlights the history of the area including the names of the 
settlements, people and industries which once existed along the line.   
 
Experiencing original railroad infrastructure such as trestles, viaducts and bridges also 
exponentially heightens the trail riding experience.  Following the original alignment provides 
a strong link to the glory days of the railroad’s past.  It is acknowledged that it is unlikely that 
the entire original line will ever be completely re-opened for public access given existing 
infrastructure and the complexity of land ownership issues.  However, the Old Beechy Rail 
Trail Committee continues to actively pursue whatever land is available along the original 
alignment to preserve the history of the trail. 
 
A workshop held in March 2009, explored the Strengths, Weaknesses, Opportunities and 
Threats (SWOT) associated with the Trail.  Key outcomes from the workshop have been 
used to help inform the development of the 5-Year Strategic Action Plan for the Trail 
concentrating on the following key areas; 
 

• Trail maintenance and management, 
• Capital development and infrastructure improvement, 
• Trail marketing, 
• Trail access, 
• Trail development and expansion, and 
• Risk management. 
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In late 2009, a funding agreement was signed between the Minister for Regional and Rural 
Development and the Colac Otway Shire for the State of Victoria to provide funding of 
$500,000 through the Regional Infrastructure Development Fund (RIDF) for the 
enhancement/upgrade of the Old Beechy Rail Trail over three financial years.  This amount 
was matched with a Council contribution of $249,000 over the three year period from 
existing budget allocations and from other externally sourced funds. 
 
The project involves undertaking works to specific sections of the Old Beechy Rail Trail to 
redirect the trail off sections of vehicular roads to reduce identified risk and to formally 
establish the Old Beechy Rail Trail in sections currently not connected.  This project will also 
provide important connections for the local Colac community and other smaller towns along 
the trail (Beech Forest and Gellibrand) and provide unique opportunities along the trail at 
specific sections to experience the natural environment, historical and cultural features 
capturing some spectacular vistas.  This project will further promote the heritage, cultural 
and environmental features along the trail through interpretive signage. 
 
Currently there is approximately an 11 kilometre spread at various points of the Old Beechy 
Rail Trail which requires users to go on-road.  This poses significant risk issues given some 
sections of the road have an 80 kilometre speed limit and are heavily used local roads.  This 
risk will be addressed through the formal construction of these sections of the Old Beechy 
Rail Trail off-road.  
  
At the time that the Colac Specialist School was to be erected, an agreement between 
Council and the Department of Employment, Education and Training was reached to create 
a separate title for the subject site and sale thereof at an agreed value.  Since that time, the 
significance of the Old Beechy Rail Trail became more evident and Council sought to include 
an easement of carriageway along the eastern boundary of the subject site.  In finalising the 
sale of land, discussions were held with Council and stakeholders including the Colac 
Specialist School, the Old Beechy Rail Trail Committee members and the Department of 
Employment, Education and Training.  The land was sold incorporating the creation of a 3 
metre wide carriageway easement (E1) along the alignment of the former Old Beechy Rail 
Trail. 
 
Council Plan / Other Strategies / Policy 
Land Use and Development  
Council will engage, plan and make decisions about land use and development that takes 
into account the regulatory role of Council, its diverse geography, social, community, 
economic and environmental impacts for current and future generations.  
 
Community Health and Wellbeing  
Council will promote community health and wellbeing in partnership with other health 
services.  Through a partnership approach, Council will provide a broad range of customer 
focused health, recreational, cultural and community amenities, services and facilities. 
 
Strategic documents relevant to this report include the Colac Otway Public Open Space 
Strategy and the Old Beechy Rail Trail Strategic Action Plan and Review 2009 – 2014. 

Issues / Options 
In 2003, the Department of Employment, Education and Training purchased property at 
120A Wilson Street from the Colac Otway Shire Council.  This land included the creation of a 
3 metre wide carriageway easement along the eastern boundary at the time of purchase. 
The Colac Specialist School had no objections to the request for the easement by the Colac 
Otway Shire Council along the alignment of the former Old Beechy Rail Trail, as long as it 
was securely fenced and that the students could also use the easement for access to the 
Central Reserve. 
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However, in 2012 the Colac Specialist School identified that they are now strongly opposed 
to the installation of a fence (3 metre wide from the boundary) along the Old Beechy Rail 
Trail easement on the school site.  The school asserts that the proposed fencing will result in 
a significantly reduced play space for students all who have a diagnosed disability, which will 
be detrimental to both their physical and emotional needs. 
 
It should be noted that future occupiers of the site, whether for a school use or other use 
may be in favour of the proposal. 
 
Conversely, the Old Beechy Rail Trail Committee remain strongly in favour of constructing a 
trail along the easement, particularly in light of the recent success in obtaining funding and to 
eliminate risks facing trail users who are currently required to use the vehicular road along 
this section of the trail. 
 
The following points outline the key issues raised by the two groups, each with opposing 
viewpoints. 
 
Old Beechy Rail Trail Committee issues 
 

The Committee aims to reduce all risks associated with on-road sections of the Old Beechy 
Rail Trail by providing off-road trail options where possible.  State Government funding 
successfully applied for in 2009 will specifically result in 11 kilometres currently on-road to be 
off road and provide a safe trail option. 

Safety issues 

 
The construction of the off-road shared Old Beechy Rail Trail link from the Colac Railway 
Station (the formal commencement point) through Central Reserve to Hearn Street Colac is 
an important connector for the Colac Community between the Colac CBD, the Beechy 
Precinct, Colac Secondary College and residential zones.  This section will not only provide 
an off-road shared trail option for residents but it will also link directly to key community 
facilities and amenities along the section. 
 
The Old Beechy Rail Trail Strategic Action Plan 2009-2014 identifies under recommendation 
7.2a  that “Trail development should concentrate on rectifying existing gaps in the Trail (i.e. 
minimising on-road sections) and providing an appropriate quality surface for the entire Trail, 
prior to future expansion beyond Colac-Beech Forest.” 
 

A funding amount of $500,000 was secured in 2009-2012 for enhancement to the trail with 
the specific intent to increase safety by removing existing on road sections to off road.  
Failure to use the available funds for this purpose may result in a missed opportunity to 
construct the trail along the original alignment through the Specialist School.  It may be some 
time before an opportunity arises in the future for this to take place. 

Funding secured 

The funds may however be used to achieve similar outcomes elsewhere on the trail. 
 

The sale of the site 120A Wilson Street from the Colac Otway Shire to the Department 
Education and Training included a 3 metre wide easement of carriageway on the eastern 
boundary.  Although not specified in a Council resolution, supporting correspondence 
including Council Reports, proposed construction plans, Minutes from the Old Beechy Rail 
Trail Committee meetings and discussions between stakeholders at the time indicate that 
the easement was intended for use for the purposes Old Beechy Rail Trail. 

Sale of land 
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In 2003, members of the Old Beechy Rail Trail Committee were involved in initial 
discussions to secure the easement for use by the Trail to provide additional off road 
sections and to address risk issues. 

Committee involvement 

 

Correspondence received from the Colac Specialist School (11 November 2003) indicates 
that the school was not opposed to the use of the easement: “The 3 metre easement 
requested by the Colac Otway Shire would cause no great hardship to the school as long as 
it was securely fenced, our students could also use the easement for access to Central 
Reserve as the Shire is planning for the general public.” 

Agreement from Colac Specialist School  

 
Colac Specialist School issues 
 
The Colac Specialist School is opposed to the use of the easement as the School has 
limited land, is landlocked on three sides and has rising enrolments. 
 

In 2003 the Colac Specialist School had 35 students enrolled.  In 2012 this number has now 
grown to 47.  The student population ranges in age from five to eighteen years old.  There is 
already a limited amount of play space available to students with physical and intellectual 
disabilities which will be further reduced if the Colac Otway Shire decides to exercise its right 
to create a 3 metre easement along the eastern boundary. 

Growing enrolments 

 

The Colac Specialist School has been recognised for its attractive gardens and grounds.  In 
2011 the school received a Victorian Schools’ Garden Achievement Award.  Although not 
large, the area is well maintained and developed to provide a safe outdoor learning 
environment for students.  The creation of a 3 metre easement is considered detrimental to 
the overall affect and attractiveness of the gardens.  It will impact on student’s ability to play 
games and reduce the area for open space at the facility. 

Award winning playground 

 

The proposal to erect a 1.8 metre high cyclone fence (with top rail) is likely to be unattractive 
and detract from the surrounds of the Colac Specialist School.  The fenced narrow strip of 
land has the potential to create security issues, especially in the evening. Most of the 
school’s shade trees exist along the boundary fence and as a sustainable school, their loss 
would be undesirable. 

Erection of fence 

 

As part of any normal process with the development of any public trail there would be an 
extensive consultation process which would include briefing of Council and subsequent 
report seeking endorsement.  The briefing and report would identify any issues that affect 
any community service providing organisation e.g. schools, kindergartens, health services, 
CFA sheds. 

Policy development 

 

There are 3 options: 
Options 

 
1. Council supports this proposal not to use the easement at this time, however 

acknowledges the issues raised by the Old Beechy Rail Trail Committee and 
therefore attempts to seek alternative routes for the Trail other than the easement. 

2. Council not support this proposal and proceed with constructing a section of the trail 
through the Colac Specialist School. 
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3. Council defers a decision whilst discussions continue with representatives from both 
the Colac Specialist School and Old Beechy Rail Trail Committee to reach a mutually 
agreed outcome about the use of the carriageway of easement. 

 
Proposal 
The proposal is that the carriageway of easement located at 120A Wilson Street Colac is not 
to be used for the Old Beechy Rail Trail at this time, or any other trail in which Council has 
any part, while the site is used for the Colac Specialist School. 
 
Development of the access should only occur when the landowner is in agreement and 
cooperative with such access.  
 
A policy will be developed to consider future proposals to put any trail through a site used for 
a school, kindergarten, health service, CFA shed or any other service providing organisation, 
which will require an explicit resolution of Council before the Council begins any work or 
negotiations on such a proposal. 
 
Financial and Other Resource Implications 
If Council proceeds with developing the easement of carriageway through the site for the Old 
Beechy Rail Trail there will be associated construction costs which would be met through the 
secured funding. 

Risk Management & Compliance Issues 
Council’s solicitors have advised that there is no requirement to enter into a legally binding 
agreement regarding the decision pertaining to the use of the easement of carriageway.  
Legal advice received confirms that the Council resolution and written advice to the Colac 
Specialist School will suffice. 
 
The decision by Council to not exercise its rights regarding the easement of carriageway 
through part of the Colac Specialist School to construct an off road section of the Old 
Beechy Rail Trail is unlikely to damage Council’s relationship with the Old Beechy Rail Trail 
Committee of Management, since their objectives in reaching collaboration with land owners 
along the trail is axiomatic to ongoing successful negotiations.  There is a risk that this 
decision may some alienate members of the Committee from Council and their delegated 
role. 
 
Environmental and Climate Change Considerations 
Not applicable to this report. 
 
Community Engagement 
The community engagement strategy follows the recommendations of the Colac Otway 
Shire Council Community Engagement Policy of January 2010, which details five levels of 
engagement – inform, consult, involve, collaborate and empower. 
 
The method selected has been to inform and consult.  Following the early consultation 
processes undertaken in 2003, the proposal has been discussed on a number of occasions 
from November 2011 with the Colac Specialist School Principal and School Council 
members.  Consultation has been undertaken with members of the Old Beechy Rail Trail 
through attendance at Committee meetings and through discussion.  Members of the Central 
Reserve Advisory Committee were invited to comment on the proposal to continue to the 
fenced trail through the Reserve and had no objections. 
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Officers have spoken to Regional Development Victoria regarding the $500,000 funding 
obtained through the Regional Infrastructure Development Fund (RIDF).  Advice received 
confirms that not proceeding through the Colac Specialist School land will not detrimentally 
impact on funding.  Council can continue to meet its obligations as per the funding 
agreement. 
 
Implementation 
Council will inform the Colac Specialist School and Committee members of the Old Beechy 
Rail Trail Committee in writing of its resolution.  A Policy to consider future proposals to put 
any trail through a site used for a school, kindergarten, health service, CFA shed or any 
other service providing organisation will be developed.  The Policy will state that an explicit 
resolution of Council is required before the Council begins any work or negotiations on such 
a proposal. 
 
Conclusion 
Circumstances around the Colac Specialist School have changed materially since the 
original discussions regarding the easement were held in 2003.  School enrolments have 
increased, there have been changes in staff and new members have joined School Council.  
Council and the Old Beechy Rail Trail Committee recognise that obtaining access through 
privately owned land along the trail requires a spirit of co-operation and willing participative 
partners.  Consideration also needs to be given to the successful long term future 
management of the trail.  The recommendation that the easement is not to be used for the 
Old Beechy Rail Trail, or any other trail in which Council has any part, while the site is used 
for the Colac Specialist school will allay the concerns of the school.  This recommendation 
will also enable the easement to be considered should an opportunity arise in the future. 
 
 
 
Attachments 
1.  Title 120A Wilson Street Colac 2 Pages 
  
 

 
Recommendation(s) 

That Council: 
 
1. Notes that it has an easement of carriageway over part of the Colac Specialist 

School site located at 120A Wilson Street, Colac for possible use of the Old 
Beechy Rail Trail. 
 

2. Resolves that the easement is not to be used for the Old Beechy Rail Trail, or 
any other trail in which Council has any part, while the site is used for the 
Colac Specialist School or as otherwise agreed mutually by the parties. 
 

3. Enters into an agreement with the Department of Education and Early 
Childhood Development/Colac Specialist School, through the exchange of 
correspondence between the parties. 

  
 
 
 

~~~~~~~~~~~~~~~~~υ ~~~~~~~~~~~~~~~~~  
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